CITY OF MONTCLAIR
AGENDA FOR CITY COUNCIL, REDEVELOPMENT AGENCY, AND
MONTCLAIR HOUSING CORPORATION MEETINGS
To be held in the Council Chambers
5111 Benito Street, Montclair, California
November 7, 2011

7:00 p.m.

As a courtesy please silence your cell phones, pagers, and other electronic devices while the meeting
s in session. Thank you.

The CC/RDA/MHC meetings are now available in audio format on the City's website at
www. cL.montclair.ca.us and can be accessed the day following the meeting after 10:00 a.m.

VL.

Page No.

CALL TO ORDER - City Council and Redevelopment Agency and
Montclair Housing Corporation Boards of Directors

INVOCATION

In keeping with our long-standing tradition of opening our Council
meetings with an invocation, this City Council Meeting may include
a nonsectarian invocation. Such invocations are not intended to
proselytize or advance any faith or belief or to disparage any faith or
belief. Neither the City nor the City Council endorse any particular
refigious belief or form of invocation.

"PLEDGE OF ALLEGIANCE

ROLL CALL
PRESENTATIOCNS
A. Introduction of New Employee

PUBLIC COMMENT

This section is intended to provide members of the public with an
opportunity to comment on any subject that does not appear on this
agenda. Each speaker will be afforded five minutes to address the
City Council Members and Redevelopment Agency and Montclair
Housing Corporation Boards of Directors. (Government Code
Section 54854.3)

Under the provisions of the Brown Act, the Council/Agency Board/
MHC Board is prohibited from taking action on jitems not listed on
the agenda.



VH.

VIIL.

X

XL

PUBLIC HEARINGS - None

CONSENT CALENDAR

A.  Approval of Minutes

1.

Minutes of the Adjourned Joint Council/Agency Board
Meeting of October 17, 2011 [CC/RDA]

Minutes of the Regular joint Council/Agency Board/MHC
Board Meeting of October 17, 2011 [CC/RDA/MHC]

Administrative Reports

1.

Consider Approval of Warrant Register and Payroll
Pocumentation [CC]

Agreements

1.

Consider Termination of Agreement No. 11-123, a Fiscal

Operations Services Agreement With Donald L. Parker, CPA

[CC)

Consider Approval of Agreement No. 11-130 With
Construction Testing and Engineering, Inc., for
530,000 for On-Call Testing and Inspection Services
for Miscellaneous City Projects [CC]

Resolutions

i.

Consider Adoption of Resolution No. 11-2928 Establish-
ing the Procedures for Industrial Disability Retirement
Determinations of Local Safety Members of the California
Public Employees’ Retirement System [CC]

Consider Adoption of Resolution No. 11-2930 Authoriz-
ing Placement of Liens on Certain Properties for
Delinquent Sewer and Trash Charges [CC]

PULLED CONSENT CALENDAR ITEMS

RESPONSE - None

COMMUNICATIONS

A

B.

©

City Attorney/Agency Counsel .
City Manager/Executive Director
Mayor/Chairman

Council/Agency Board

Page No.

21

39



Page No.
E. Committee Meeting Minutes (for informatfonal purposes only)
1. Minutes of the Personnel Committee Meeting of October 17, 2011 47

Xlt. ADJOURNMENT OF CITY COUNCIL AND REDEVELOPMENT
AGENCY AND MONTCLAIR HOUSING CORPORATION BOARDS OF
DIRECTORS .

The next reqularly scheduled City Council, Redevelopment Agency, and Montclair Housing Corpora-
tion meetings will be held on Monday, November 21, 2011, at 7:00 p.m. in the Council Chambers.

Reports, backup materials, and additional materials related to any item on this Agenda distributed
to the City Council, Redevelopment Agency Board, or Montclair Housing Corporation Board after
distribution of the Agenda packet are available for public inspection in the Office of the City Clerk
located at 5111 Benito Street, Montclair, Cafifornia, between 7:00 a.m. and 6:00 p.m., Monday
through Thursday.

In compliance with the Americans with Disabilities Act, if you need special assistance o participate
in this meeting, please contact the City Cleirk at (909) 625-9415. Notification 48 hours prior to the
meeting will enable the City to make reasonable arrangements to ensure accessibility to this meet-
ing. (28 CFR 35.102-35.104 ADA Title 1)

| Yvonne L. Smith, Deputy City Clerk, hereby certify that | posted, or caused to be posted, a copy-of
this Agenda not less than 72 hours prior to this meeting on the bulletin board adjacent to the south
door of Montclair City Hall on November 3, 207 1.



AGENDA REPORT

SUBJECT: CONSIDER APPROVAL OF WARRANT REGISTER DATE: November 7, 2011

AND PAYROLL DOCUMENTATION
SECTION: ADMIN. REPORTS

ITEM NO.: 1
FILE 1.D.: FIN540
DEPT. ADMIN. 5VCS.

REASON FOR CONSIDERATION: The City Council is requested to consider approval of
the Warrant Register and Payroll Documentation.

BACKGROUND: Mayor Pro Tem Raft has examined the Warrant Register dated November 7,
2011, and Payroll Documentation dated September 25, 2011; finds them to be in order; and
recommends their approval.

FISCAL IMPACT: The Warrant Register dated November 7, 2011, totals $1,611,988.75.
The Payroll Documentation dated September 25, 2011, totals $621,583.59, with
$442,861.88 being the total cash disbursement.

RECOMMENDATION: Staff recommends the City Council approve the above referenced
Warrant Register and Payroll Documentation as presented.

AN aY.
, Reviewed and " },\J %f\‘/ T
Prepared by:/{ Approved by: - I8 i a O 1/
Proofed by: Presented iyf’M : ’5\
y ] %, f
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AGENDA REPORT

SUBJECT: CONSIDER TERMINATION OF AGREEMENT DATE: November 7, 2011
NO. 11-123, A FISCAL OPERATIONS SERVICES
AGREEMENT WITH DONALD L. PARKER, CPA SECTION:  AGREEMENTS

ITEM NO.: 1
FILE 1.D.: PER187
DEPT. CITY MGR.

REASON FOR CONSIDERATION: Staff is requesting the City Council consider the termina-
tion of Agreement No. 11-123 with Donald L. Parker, CPA. The reason for the termination
involves a potential conflict of interest issue that would prevent the City's current audit firm,
Lance, Sofl & Lunghard, LLP, from completing the audit of the Redevelopment Agency. This
audit report must be submitted to the State by December 31, 2011.

BACKGROUND: The City Council approved Agreement No. 11-123 with Donald L. Parker,
CPA, on October 3, 2011, after the retirement of Assistant Finance Director Richard Beltran.
Mr. Parker has been providing fiscal management services to the Finance Division, and staff
has been particularly pleased with his work.

Less than one year ago, Mr. Parker served as a Principal with Lance, Soll & Lunghard, LLP,
the City's principle auditing firm for the past two decades. With Mr. Parker's relatively
recent service as a Principal with Lance, Soll & Lunghard, LLP, the audit firm fears that its
objectivity regarding the upcoming Redevelopment Agency audit could be subject to
compromise by the City's employment of Mr. Parker. Therefore, in order to see that the
Redevelopment Agency audit is completed by December 31, 2011, as required by law,
staff has provided Mr. Parker with a notice terminating his relationship with the City and
Agency beginning on November 2, 2011.

FISCAL IMPACT: The termination of Agreement No. 11-123 will result in a slight salary
savings as no replacement for Mr. Parker would be made prior to the audit.

RECOMMENDATION: Staff recommends that the City Council terminate Agreement
No. 11-123, a Fiscal Operations Services Agreement with Donald L. Parker, CPA.

Reviewed and Vv,
Prepared by: Approved by:

M. W{? - (‘nm
Proofed by:. ’%MM Presented by: Jr{/(/ mj\\
[/ ; e el
5 /




AGENDA REPORT

SUBJECT: CONSIDER APPROVAL OF AGREEMENT DATE: November 7, 2011
NO. 11-130 WITH CONSTRUCTION
TESTING AND ENGINEERING, INC., FOR SECTION:  AGREEMENTS
$30,000 FOR ON-CALL TESTING AND _
INSPECTION SERVICES FOR MISCELLA- ITEM NO.: 2
NEOUS CITY PROJECTS FILE LD  STA670
DEPT: PUBLIC WORKS

REASON FOR CONSIDERATION: Most City projects require some type of testing of
materials or special inspection services City staff is not able to provide. The City Council
is requested to consider approval of Agreement No. 11-1 30 with Construction Testing and
Engineering, Inc., to provide these testing and inspection services on an "on-call basis.
Awards of contracts and agreements with the City require City Council approval.

BACKGROUND: For the past two years; the City has been using Construction Testing and
Engineering, Inc., to provide soils compaction and concrete testing. Certain special inspec-
tion services, which City staff cannot provide, are sometimes required as well. The City
previously entered into Agreement No. 09-66 with Construction Testing and Engineering,
Inc., for these services. This Agreement expired in August. A new agreement is required.

FISCAL IMPACT: Proposed Agreement No. 11-130 is written for an amount not to exceed
$30,000 and would cover a two-year period terminating June 30, 2013. Purchase orders
would be written based on quotations received for individual City projects and would be
charged to those City projects. The sum total of these purchase orders would not exceed
$30,000, except as provided for in the agreement. The agreement authorizes the City
Manager to increase the contract amount by no more than 15 percent.

RECOMMENDATION: Staff recommends the City Council approve Agreement No. 11-130
with Construction Testing and Engineering, Inc., for on-call testing and inspection services
for miscellaneous City projects.

; Reviewed and M) W
Prepared by: Ic i Approved by: A A
Proofed by: Q oL /)8/ Presented by: ,A-*;ﬁa&_)\ ‘ T

-

-~
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Agreement No. 11-130

CITY OF MONTCLAIR

AGREEMENT FOR CONSULTANT SERVICES

On-Call Special Inspection and Material Testing Services
for
Public Works Projects

THIS AGREEMENT is made and effective as of November 7, 2011, between the
City of Montclair, a municipal corporation (“City") and Construction Testing and Engineering,
Inc., a California corporation ("Consultant”). In consideration of the mutual covenants and
conditions set forth herein, the parties agree as follows:

1. TERM

This Agreement shall commence on November 7, 2011, and shall remain and
continue in effect until June 30, 2013, or until tasks described herein are completed,
whichever is later, unless sooner terminated pursuant to the provisions of this
Agreement.

2. SERVICES

Consuitant shall perform inspections, special inspections, and materials as
requested by City. The performance of testing and inspection shall also include the
preparation of all necessary maps, plans, reports, and documents as determined
necessary by City. Consultant shall complete the tasks according to the schedule of
performance established for each individual project.

3. PERFORMANCE

Consultant shall at all times faithfully, competently, and to the best of his/her
ability, experience, and talent perform all tasks described herein. Consultant shall
employ, at a minimum, generally accepted standards and practices utilized by persons
engaged in providing similar services as are required of Consultant hereunder in
meeting its obligations under this Agreement.

4. CITY MANAGEMENT

City's City Manager shall represent City in all matters pertaining to the adminis-
tration of this Agreement, review and approval of all products submitted by Consultant,
but not including the authority to enlarge the Tasks to be performed or change the
compensation due to Consultant. City's City Manager shall be authorized to act on
City's behalf and to execute all necessary documents which enlarge the tasks to be
performed or change Consultant's compensation subject to Section 5 hereof.



5. PAYMENT

(a) The City agrees to pay Consultant monthly, in accordance with the
payment rates and terms and the schedule of payment as set forth in Exhibit A,
attached hereto and incorporated herein by this reference as though set forth in full,
based upon actual time spent on the above tasks. This amount shall not exceed
$30,000 for the total term of the Agreement unless additional payment is approved as
provided in this Agreement.

(b)  Consultant shall not be compensated for any services rendered in
connection with its performance of this Agreement which are in addition to those set
forth herein, unless such additional services are authorized in advance and in writing by
the City Manager. Consultant shall be compensated for any additional services in the
amounts and in the manner as agreed to by City Manager and Consultant at the time
City's written authorization is given to Consultant for the performance of said services.
The City Manager may approve additional work not to exceed fifteen percent (15%) of
the amount of the Agreement. Any additional work in excess of this amount shall be
approved by the City Council.

(c)  Consultant will submit invoices monthly for actual services performed. Said
invoices shall specify each project for which services were provided, and detail all costs,
rates, and hours for individual tasks. Invoices shall be submitted on or about the first
business day of each month, or as soon thereafter as practical, for services provided in
the previous calendar month. Payment shall be made within thirty (30) days of receipt of
each invoice as to all nondisputed fees. If the City disputes any of the Consultant's fees,
it shall give written notice to Consultant within thirty (30) days of receipt of an invoice of
any disputed fees set forth on the invoice.

6. SUSPENSION OR TERMINATION OF AGREEMENT WITHOUT CAUSE

(@) The City may at any time, for any reason, with or without cause, suspend
or terminate this Agreement, or any portion hereof, by serving upon the Consultant at
least ten (10) days prior written notice. Upon receipt of said notice, the Consultant shall
immediately cease all work under this Agreement, unless the notice provides otherwise.
If the City suspends or terminates a portion of this Agreement, such suspension or term-
ination shall not make void or invalidate the remainder of this Agreement.

(b)  Inthe event this Agreement is terminated pursuant to this Section, the City
shall pay to Consultant on a pro-rata basis the actual value of the work performed up to
the time of termination, provided that the work performed is of value to the City. Upon
termination of the Agreement pursuant to this Section, the Consultant will submit an
invoice to the City pursuant to Section 5(c).

7. DEFAULT OF CONSULTANT

(a)  Consultant's failure to comply with the provisions of this Agreement shall
constitute a default. In the event that Consultant is in default for cause under the terms
of this Agreement, City shalf have no obligation or duty to continue compensating



Consultant for any work performed after the date of default and can terminate this
Agreement immediately by written notice to the Consultant. If such failure by the
Consultant to make progress in the performance of work hereunder arises out of causes
beyond the Consultant's control, and without fault or negligence of the Consuitant, it
shall not be considered a default.

(b)  |f the City Manager or his/her delegate determines that the Consultant is
in default in the performance of any of the terms or conditions of this Agreement, he/she
shall cause to be served upon the Consultant a written notice of the defauit. The Consul-
tant shall have ten (10) days after service upon it of said notice in which to cure the
default by rendering a satisfactory performance. In the event that the Consultant fails to
cure its default within such period of time, the City shall have the right, notwithstanding
any other provision of this Agreement, to terminate this Agreement without further notice
and without prejudice to any other remedy to which it may be entitled at law, in equity or
under this Agreement.

8. OWNERSH!IP OF DOCUMENTS

(a) Consultant shall maintain complete and accurate records with respect
to billed time, sales, costs, expenses, receipts and other such information required by
City that relate to the performance of services under this Agreement. Consultant shall
maintain adequate records of services provided in sufficient detail to permit an evalua-
tion of services. All such records shall be maintained in accordance with generally
accepted accounting principles and shall be clearly identified.and readily accessible.
Consultant shall provide free access 1o the representatives of City or its designees at
reasonable times to such books and records; shall give City the right to examine and
audit said books and records; shall permit City to make transcripts therefrom as neces-
sary; and shali allow inspection of all work, data, documents, proceedings, and activities
related to this Agreement. Such records, together with supporting documents, shall be
maintained for a period of three (3) years after receipt of final payment.

{b) Upon completion of, or in the event of termination or suspension of this
Agreement, all original documents, claims, applications, computer files, notes, and other
docurnents prepared in the course of providing the services to be performed pursuant to
this Agreement shall become the sole property of the City and may be used, reused, or
otherwise disposed of by the City without the permission of the Consultant. With respect
to computer files, Consultant shall make available to the City, at the Consultant's office
and upon reasonable written request by the City, the necessary computer software and

hardware for purposes of accessing, compiling, transferring and printing computer files.

9. INDEMNIFICATION

(a)  Indemnification for Professional Liability. When the law establishes a
professional standard of care for Consultant's services, to the fullest extent permitted by
law, Consultant shall indemnify, protect, defend and hold harmless City and any and all of
its officials, employees and agents ("Indemnified Parties”) from and against any and all
losses, liabilities, damages, costs and expenses, including attorney's fees and costs to




the extent same are caused.in whole or in part by any negligent or wrongful act, error or
omission of Consultant, its officers, agents, employees or subconsultants (or any entity
or individual that consultant shall bear the legal liability thereof) in the performance of
professional services under this Agreement.

(b)  Indemnification for Other than Professional Liability. Other than in the
performance of professional services and to the full extent permitted by law, Consul-
tant shall indemnify, defend and hold harmiess City, and any and all of its employees,
officials, and agents from and against any liability (including liability for claims, suits,
actions, arbitration proceedings, administrative proceedings, regulatory proceedings,
losses, expenses or costs of any kind, whether actual, alleged or threatened, including
attorney's fees and costs, court costs, interest, defense costs, and expert witness fees),
where the same arise out of, are a consequence of, or are in any way attributable to, in
whole or in part, the performance of this, Agreement by Consultant or by any individual
or entity for which Consultant is legally liable, including but not limited to officers,
agents, employees or subconsultants of Consultant. Said indemnification shall include
any claim that Consultant, or Consultant's employees or agents, are considered to be
employees of the City or are entitled to any employee benefits from City, including but
not limited to those available under Public Employees Retirement Law.

(c) General Indemnification Provisions. Consultant agrees to obtain executed
indemnity agreements with provisions identical to those set forth here in this Section
from each and every subconsultant or other person or entity involved by, for, with, or on
behalf of Consultant in the performance of this Agreement. In the event Consultant fails
to obtain such indemnity obligations from others as required here, Consultant agrees to
be fully responsible according to the terms of this Section. Failure of City to monitor
compliance with these requirements imposes no additional obligations on City and wili
in no way act as a waiver of any rights hereunder. This obligation to indemnify and
defend City as set forth here is binding on the successors, assigns or heirs of
Consultant and shall survive the termination of this Agreement or this Section.

10. INSURANCE

(a) Consultant shall neither commence work under this Agreement until it has
obtained all insurance required hereundér in a company or companies acceptable to City
nor shall Consultant allow any subcontractor to commence work on a subcontract until
all insurance required of the subcontractor has been obtained. Consultant shali, at all
times during the term of this Agreement, maintain and keep in full force and effect, the

- following policies of insurance with minimum limits as indicated below and issued by
insurers with A.M. Best ratings of no less than A-: VL,

Commercial general liability at least as broad as 1SO CG 0001 (per occurrence) 1,000,000
Commercial general liability at least as broad as ISO CG 0001 (general aggregate) 2,000,000

Commercial auto liability at least as broad as ISO CA 0001 (per accident) 1,000,000

Professional Liability (per claim and aggregate) 1,000,000

Worker's compensation Statutory
4
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(b)  Allinsurance required by this Section shall apply on a primary basis. .
Consultant agrees that it will not cancel or reduce said insurance coverage. Consultant
agrees that if it does not keep the aforesaid insurance in full force and effect City may
either immediately terminate this Agreement or, if insurance is available at a reasonable
cost, City may take out the necessary insurance and pay, at Consultant's expense, the
premium thereon. :

(c)  Auto liability insurance shall cover owned, nonowned and hired autos. If
Consultant owns no vehicles, auto liability coverage may be provided by means of a
nonowned and hired auto endorsement to the general liability policy.

(d) At all times during the term of this Agreement, Consultant shall maintain
on fite with City a certificate of insurance, in a form acceptable to City showing that the
aforesaid policies are in effect in the required amounts. The general liability policy shall
contain or be endorsed to contain a provision including the Indemnitees as additional
insureds. Consultant shall promptly file with City such certificate or certificates and
endorsements if applicable. Coverage for the additional insureds shall apply to the
fullest extent permitted by law.

()  No policy required by this Section shall prohibit Consultant from waiving
any right of recovery prior to loss. Consultant hereby waives such right with regard to
the Indemnitees.

(f) All insurance coverage and limits provided by Consultant and available
or applicable to this Agreement are intended to apply to the full extent of the policies.
Nothing contained in this Agreement limits the application of such insurance coverage.

(@)  In accordance with the provisions of California Labor Code, Section 3700,
every employer shall secure the payment of compensation to his employees. Consultant
shall, prior to commencing work, sign and file with City a certification as follows:

"l am aware of the provisions of Section 3700 of the California
Labor Code which require every employer to be insured
against liability for Workers' Compensation or to undertake
self insurance in accordance with the provisions of that Code,
and | will comply with such provisions before commencing the
performance of the work of this Agreement.”

(h)  General Insurance Requirements: All insurance required by express provi-
sion of this Agreement shall be carried only in responsible insurance companies licensed
to do business in the State of California. All policies shall contain language, to the extent
obtainable, to the effect that (1) the insurer, insured and all subcontractors waive the right. .
of subrogation against City and City's elected officials, officers, employees, and-agents;
(2) the policies are primary and noncontributing with any insurance that may be carried by
City; and (3) they cannot be canceled or materially changed except after thirty (30) days’
written notice by the insurer to City by certified mail. Consultant shall furnish City with
copies of all such policies. Consultant may effect for its own account insurance not
required under this Agreement.

11 5



11. INDEPENDENT CONTRACTOR

(@) Consultant is and shall at all times remain as to the City a wholly indepen-
dent contractor. The personnel performing the services under this Agreement on behalf
of Consultant shall at all times be under Consultant's exclusive direction and control and
shall not be construed to be employees of City for any purpose, including eligibility under
Public Employees Retirement Law. Neither City nor any of its officers, employees, or
agents shall have control over the conduct of Consultant or any of Consultant's officers,
employees, or agents, except as set forth in this Agreement. Consultant shall not at any
time or.in any manner represent that it or any of its officers, employees, or agents are in
any manner officers, employees, or agents of the City. Consultant shall not incur or have
the power to incur any debt, obligation, or liability whatever against City or bind City in
any manner.

(b) No employee benefits shall be available to Consultant in connection with
the performance of this Agreement. Except for the fees paid to Consultant as provided in
the Agreement City shall not pay salaries, wages, or other compensation to Consultant
for performing services hereunder for City. City shall not be liable for compensation or
indemnification to Consultant for injury or sickness arising out of performing services
hereunder.

12. LEGAL RESPONSIBILITIES

The Consultant shall keep itself informed of state and federal laws and regula-
tions which in any manner affect those employed by it or in any way affect the perfor-
mance of its services pursuant to this Agreement. The Consultant shall at all times
observe and comply with all such laws and regulations. The City, and its officers and
employees, shall not be liable at law or in equity occasioned by failure of the Consultant
to comply with this Section.

13. UNDUE INFLUENCE

Consultant declares and warrants that no undue influence or pressure is used
against or in concert with any officer or employee of the City of Montclair in connection
with the award, terms, or implementation of this Agreement including any method of
coercion, confidential financial arrangement, or financial inducement. No officer or
employee of the City of Montclair will receive compensation, directly or indirectly, from
Consultant, or from any officer, employee, or agent of Consuitant, in connection with
the award of this Agreement or any workto be conducted as a result of this Agreement.
Violation of this Section shall be a material breach of this Agreement entitling the City to
any and all remedies at law or in equity.

14.  NO BENEFIT TO ARISE TO LOCAL EMPLOYEES

No member, officer, or employee of City, or their designees or agents, and no
public official who exercises authority over or responsibilities with respect to the Project
during his/her tenure or for one year thereafter shall have any interest, direct or indirect,

12



in-any agreement or sub-agreement, or the proceeds thereof, for work to be performed
in connection with the project performed under this Agreement.

15. RELEASE OF INI;ORIVIATIONICONFLICTS OF INTEREST

(@  Allinformation gained by Consultant in performance of this Agreement shall
be considered confidential and shall not be released by Consultant without City's prior
written authorization. Consultant, its officers, employees, agents, or subconsultants,
shall not without written authorization from the City Manager or unless requested by the
City Attorney, voluntarily provide declarations, letters of support, testimony at depositions,
responses to interrogatories, or other information concerning the work performed under
this Agreement or relating to any project or property located within the City. Response to

‘a subpoena or court order shall not be considered "voluntary" provided Consultant gives
City notice of such court order or subpoena.

(b) Consultant shall promptly notify City should Consultant, its officers,
employees, agents, or subconsultants be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, requests for admissions, or
other discovery request, court order, or subpoena from any person or party regarding this
Agreement and the work performed thereunder or with respect to any project or property
located within the City. City retains the right, but has no obligation, to represent Consul-
tant and/or be present at any deposition, hearing, or similar proceeding. Consultant
agrees to cooperate fully with City and to provide the opportunity to review any response
to discovery requests provided by Consultant. However, City's right to review any such
response does not imply or mean the right by City to control, direct, or rewrite said
response.

(c) Consultant covenants that neither he/she nor any office or principal of their
firm have any interest in, or shall acquire any interest, directly or indirectly, which will
conflict in any manner or degree with the performance of their services hereunder.
Consultant further covenants that in the performance of this Agreement, no person
having such interest shall be employed by them as an officer, employee, agent, or
subconsultant. Consultant further covenants that Consultant has not contracted with
nor is performing any services, directly or indirectly, with any developer(s) and/or
property owner(s) and/or firm{s) and/or partnership(s) owning property in the City or
the study area and further covenants and agrees that Consultant and/or its subconsul-
tants shall provide no service or enter into any agreement or agreements with a/any
developer(s) and/or property owner(s) and/or firm(s) and/or partnership(s) owning
property in the City or the study area prior to the completion of the work under this
Agreement.

16. NOTICES

Any notices which either party may desire to give to the other party under
this Agreement must be in writing and may be given either by (i) personal service;
(i) delivery by a reputable document delivery service, such as, but not limited to,
Federal Express, which provides a receipt showing date and time of delivery; or

13 7



(i) mailing in the United States Mail, certified.mail, postage prepaid, return receipt
requested, addressed to the address of the party as set forth below or at any other:
address as that party may later designate by notice:

To City: Michae! C. Hudson
City Engineer
City of Montclair
5111 Benito
Montclair, CA 91763

To Consuitant: Tiffany Hilborn
Business Development
Construction Testing and Materials, Inc.
12155 Magnolia Avenue, Suite C
Riverside, CA 92503

17.  ASSIGNMENT

The Consultant shall not assign the performance of this Agreement, nor any part
thereof, nor any moneys due hereunder, without prior written consent of the City.

18. LICENSES

At all times during the term of this Agreement, Consultant shall have in fult force
and effect all licenses required of it by law for the performance of the services described
in this Agreement including a City of Montclair business license.

19. GOVERNING LAW

The City and Consultant understand and agree that the laws of the State of
California shall govern the rights, obligations, duties, and liabilities of the parties to this
Agreement and also govern the interpretation of this Agreement. ‘Any litigation concern-
ing this Agreement shall take place in the municipal, superior, or federat district court
with jurisdiction over the City of Montclair.

20. ENTIRE AGREEMENT

This Agreement contains the entire understanding between the parties relating to
the obligations of the parties described in this Agreement. All prior or contemporaneous
agreements, understandings, representations, and statements, oral or written, are merged
into this Agreement and shall be of no further force or effect. Each party is entering into
this Agreement based solely upon the representations set forth herein and upon each
party's own independent investigation of any and all facts such party deems material.

21. NOTUSED
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22. - CONFIDENTIALITY

information and materials obtained by the Consuliant from City during the perfor-
mance of this Agreement shall be treated as strictly confidential and shall not be used by
the Consultant for any purpose other than the performance of this Agreement.

23. DISCRIMINATION

The Consultant agrees that no person shall be excluded from employment in the
performance of this Agreement on grounds of race, creed, color, sex, age, marital status,
or place of national origin. In this connection, the Consultant agrees to comply with all
County, State and Federal laws relating to equal employment opportunity rights.

24, AUTHORITY TO EXECUTE THIS AGREEMENT

The person or persons executing this Agreement on behalf of Consultant
warrants and represents that he/she has the authority to execute this Agreement on
behalf of the Consultant and has the authority to bind Consultant to the performance of
its obligations hereunder.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed the day and year first above written.

CITY: CONSULTANT:

CITY OF MONTCLAIR CONSTRUCTION TESTING AND
ENGINEERING, INC.

By
Paul M. Eaton (Title)
Mayor
ATTEST:
By
Yvonne L. Smith (Title)
Deputy City Clerk
APPROVED AS TO FORM:

Diane E. Robbins
City Attorney
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Agreement No. 11-130

EXHIBIT A

Construction Testing and Engineenng, inc.

14535 Meadan Parkway. Subs A Tel {3511 571-4651 Page=10ofS
Farige, OA 32515 Fax: (BE813 571-3183
g-mals trn'am;zemm.nei Prevailing Wage 12011
Schedule of Fees and Services
PROFEZZIONAL JERVICESR ‘ Rate
. p3r Hoar

PROFESSIONAL ENGINEERING STAFF

Principal Engineer § Geclogist $140
Senipr Enginesr ! Geologist § Archiect 5125
Project Engineer { Geolagist § Arciuiect Fi60
Envirenmental Consultani { Registefed Environmental Assesser §180
Staf Enginear f Geologist § Architect 583
Enveonmentat Specialist a0
Environmental Techndzian 1)
Roafing { Waterproofing Inspector S65
Reofing / Watzrproofing Consultas QUOTE
[HSPECTION SERVICES & QUALITY CONTROL

Pile Diiving Inspector { Deep Foundaton nspector 575
Zenior Soil Techmician frcfudes nudear gauge of mobile beratory 570
Soil Technician 1 includes nuclear gauge or mobile Ishoratory S70
Nechanical i Electrical Inspecior 570
Reglstered Specia! s pecior o Wiy, Weitr g Pre-Ehme. Frepesdrg, 370
Shop Fatriation Inspecton {Wahin Ca¥omia) GUQTE
Shop Fabdeation Inspecton {Outside Catformal QUOTE
Fiaid Technican 1ACH So%) 570
Concrete Techucian (ATE 570
Inspector of Recsord F DSA Y OEHPD Inspecior QUOTE
Cuality Control Reprecentative OUuDTE
Submmittal Reviewst QUOTE
Pr=valing Wage Site Work QUOTE
QC Plan Preparaion QuUaTE

NON-DESTRUCTIVE TESTING SERVICES

Hon-Destrsctive Testing INSPECIET tavmcds mupile Sy o fest S hit=t
tdetalie Suface Coalings Pant or mywescoresnt Freomangs CLIOTE
Radiographic fow powers portable and laberatory avallable) QUSTE
SPECIAL SERVICES:
Caging f Sawing Opesator & Equipment {1-mian erew) i
..Lofng ! Savang Operator & Equipment (2:man crew) | B DR =
Fioor Flatasss dnciods s reports and fegisiored Enpreer Certicatan kg5
Montization / Demobiization - Aat rate $uD
Reinforcing Steed Location ST
fnchor Pu¥ Tesis- up to 30 {ons BFD
Glue Lamssation srspection QUOTE
_Bteh Piant inspecor L b0
Proc=dure Cualficaton per AWS, ATME or M3tary Blandacds QUOTE
SUPFPOAT SERVICES: i
Certficale of Complasen I35
Craftsman s50
Exgpress #ail (FEDEXFS) {minimum] £20

& yeach page) $1
Foe Search, me-ssye of report oopies (Maimem) &0
Rewew of Files for processessing Affidaves and Cenifeations 45
Woed ProcessingiBecratarial iper bour) B4
Samghe Fekup (50 mile radius of STE office - NIT Shattrese Panelsi £ 4]
LCOURT APPEARANCE AND BEPOSITIONS:

Senior Professiondl Preparation, Depositon er Testimony boudy]
Travel & Expanses Actual + 15
Evidencs Storage {per mondnl S50

16




Page20f3

‘ Hil2091
Schedule of Fees and Services -
MATERIAL 2 TEETING riae AT Gthar
) poT Fpacdmen Dot ipnatian ‘Method Uged
SOILS-

Caffomia Bearing Ratio {CBR), Includes ttawmum Density Curve 3330 O 1843 —
Cement Treated Base, Laboratory Design - Soit Cement, Each Set 360 B.558
Cement Treated Base, Sample Fabnoation {Set of Three} $120 0-863 CTM 382
Cement Treated Base, Compression Test 540 — —
Chigride Content of So% 570 — —
Corduchity 35 CAL-TH-24
Consolidations - Per Point 200,00 or $65.00 per poi D 2435 -
Direct Shear Test . $105 to 5245 D 3080 —
Expansion index 350 04323 UBC 18-2
Hydrometer Analysis (Fine Grade) 3200 0422 —
Hydrometes Aralysis with coarse § fine grade $2E0 — -
t_aboratory Compaction Test (Moisture Density Each Cuirve) 200 D 1857 CTV 248
Laboratory Compaction Test Requirng Rock Comeetion bl D157 /D 4748
Soesture Content ‘ §35 0 2218 -—
Plasticity Index I Liquid Limitrtgerburg Limis 5100 D 4318 —
Permeabiliy Test - Constant Head

Fine Grained Sai %210 D-2004 —

Granular Sof $2ED 0 2434 ——

Cher QUOTE 4313 —
/] - Watus {Mweaom 3 pis) aili} D-2844 CTM 381
Fesiztvity and pH of Sl 50 D-4872 CiM 643
Sand Equivalent 3400 2418 CTH 257
Ghrinkage Lim} 550 D437 —
Sodium Suffate Soundness {Per Size Fracton) i 78 85 _—
Soil ClassFcation w! Atlerbwrg & Gradation $245 32487 —
Sulphate Content of Soll . 388 — —

AGGREGATES:
Absoeption Test, Coarse Aggregate 825 C 127 —
Absorpfion Tes), Fine Aggregate 328 128 —
Agpregate Corformance Testing for State of Calsoma Projects §2:0 — —
Hnoopss Saie Arzyes, SEacTo Gravly, No 263 Wazh, G wopuriies, Unk Weoghly

Clay Lumps and Friabie Particles 233 Lo 1.5 —
Cheanness Valiue 570 -— CTM E27
Crushed Particies, Peroant 118 — CTH 205
Durabitity index, Coarss Aggregats 583 O 3744 CTM 222
Durahility Indes, Fine Aggregate 70 0 3ves G 222
LA Faftter 218D Ci31orC&I5 CTM 2t}
horar msking propesies of Sne aggregies %225 -1 -
Dirganic frporites in Sand 28 2 -—
Bieve AnFysis (Sradation), Toarse Aggregate 575 <135 —
Srevs Analysic {Gragation], Fine Aggregste lincluding WWash 3] C 38 —
Soundness of Aggregates by Bulates . b —
Specific Gravity, Fine Agorsgate SE0 Cilk -
Tpedific Bravity, Cozse Aggregste 40 £327 -—
Lindt Weight per Cub Foot, Voids i Aggregats S50 fofieis —
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Schedule of Fees and Services
MATERIALS TESTHO Ertes ATTH onar
per Bpocinen TGeulonation Method Usad
ASPHALT CONCRETE:
Asphalt héx Design Quote {Marshall & Heeem —
Aschalt by Design Revew 3125 —_ —
Bitumen Gonfent 375 o272
Compacted Max Denswy - HVERM D 1541
Compacted Max Densty - Marcha® , B 158t
Estracton, % Asphalt {Including gradation} 130 D-B307 f C-130 | CTM JTRICTM 362
Fiatd M- HYEEM-Stability per Point 110 { 1560
Figtd MixMMARSHALL-Siahility per Poirt 5110 b 1550
Fan Shippng ’ 585 — CTM 382
Heeem Stabity & Unt Weight 3150 D §550 /0 1561 | crm3ps 2008366
Warshal Siability, Flow & Und Weght { Three Zpecimens) §i50 D 15507 D 2728 —
Marimum Theoreticat Unit Welght (Rice Specific Gravity] 3150 0 2041 -
Peroent Swel BEHD —_ CTM 355
Preparation of Biumnoue Mixture bxls CAL-TII0%
Stabfomeier Value of Blumisous WMivture b CAL-TH2E0
Us Weighi Compacied Sample or Core (Bulk Speciic Gravily} 850 G 2728 M 308
Unit Weight Samnte Requiing Conpaction 3115 G 2728 CTM 204 & 308
LONCRETE:
Cement Testng Comoression {Cubes) QUOTE C-108 F G189 —
Compression Tests, fxi2 Cyindss 324 {eadh) g o
Compression Tests, GunieiShoterete Panels, 3 Cut Cores per Panel {Sat} b2 K 38 —
Compression Tests, Uores {includes Gample Preparation) 845 C£3 -—
Compresson Tests, Lightvesight Cozorete Al 3 C 408 —
Comorete Flewural Test, fixdn2( BE3 cCra CcTe —_—
Conerste Miz Design {Includes Aggrepats Testing} F350 — —
Concrete Mx Design {Reviven or Reviswt 515D — e
DOrying Shrinkage {3 Specimsns-28 Days) 3100 C 157 tMot) —
GunitelShotorets Panet Coring Iebhour £-47 -
todulus of Elasicly, Satic b 460 —
Spliting Strength Test gaa 488 —
Tra Bamh, Inchalss Mix Dsslgr, Aqgregaie Tesing & Siy Compressicn T28i5 3525 — -
Undt Weight, Lightweight Concrats FHl B AR5 —
MASONAY:
Abzorption Test, Brick, 7-Day {Per Block, 2 block mimum) 345 87 —
Absorptica Test, Brick, Z4-Hour Submersion 523 Cay —
Abgzorption Test, Brick, 5-Houwr Boiinp 348 &7 —
Compesits Prasm funder 400,000 tbs .}, Half Size §x8x18 3440 £ 447 UBC 217
Compesits Prism juncer 433,000 tbe. |, Full Bizz 8x 18 x 16 335D E 447 BT 21-17
Composite Prism (over 400,000 fbsj Fulf Size 122 16 278 F250
Compression Tesl, Bdick R Ces —
Compression Test, Slocks Langss Tran $x@x18 $40 140 —
Cornprascon Test, Biocks Lecs Thar or Bqua’ o 82858 233 <340 —
Commpresson Tests, Grout §13 C 1018 UBC 2115
Caompresson Tests, Mortar, Zad cylindsr UBC &14 €780 UBC 21-1§
Corfoerrnance Pachags 525 C 8o —
Efforancenon, Siock with Motar 540 C- ¥ —
Efffcrescene, Biock/Brechk Only K C-eaig87 e
tn-Fiace Shear Test {per test) . bizis — BC 218
Linear Shrinkage $i80 C 436 —
Modulus of Ruptare, Brick 53a C &7 —
Kosture as Recalved, Snck 525 ca7 -—
Sateration Co-Lfficient (ncledes Absorphon) Brck 540 c 87 —
Shear Test, cores {excludes sample preparation} 3160 — Tifle 24
Compression Test Coms {incizdes sample preparation} 550 42 Tide 24
Unid Weight & Absarpion, Siook 540 ) —
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‘ 11142044
Schedule of Fees and Services
MATERIALS TEATING Prioe ARTH Oreor
por Tpacimon fHnc fgnation Mathed Uced
STEEL:
High S.tr?ngﬂ'; Ba't ?;Jut £ Washar Conformanae 3460 Ac3zs i
{Wedpe Tenste, Prool Lead, Hardnass)
Machanical Tests, Hardrtess Test, Rockwell SAG — —
Presiressed Steel, Temsile Test, Stand {7 wirs} 5e0 — -—
Reinforeing Steef, Tensile Test - Ho. 14 Bars & Smaller $38 A5 —
Rekforoing Steel, Tensile Test - No. 14 Bars & Lasper Jovin Regir Cody £50 ABIE —
Reinforcing Steed, Bond Test - Mo, 11 Bars & Srmalter
Mechanizally Spficed Reinforcing Steel 320 — —
Fareproofmg Density Tesls §70 E 845 UBC 7-6
Fimzproofing Achesicn ! Cohesion Tests
Sireotural Steef, Tensie Test - Up o 200,000 bs. 530 A37D —
Strugtural Steet, Send Test. 544 — —
Strstural 3teed, Pipe Flafteniag Test S30 — -
Weidsd Bpedimens, Tensiie Tes! - Mo, 11 Bars & Smaler 32 — -—
Wetdzd Sescimens, Tenshs Test - Mo. 14 Bars {To Min. Reguine. Gnty} §E0 — —
Welded Spacimens, Tensie Tect - Mo, 18 Bars {To Min. Require Tnlyt a0 — —
{Yaided Boecmens, Tensile Testing - Nechanically Splced Bar £30 - —
RODFING:
Astestos Evaluation {per piv} 320 — —
Asphalt Soitenng Foo 380 — -—
Roofing Matera? Anatystc, With Sudacing 5D 02328 —
Reofing Materiad Anafysis Without Sufacihg $225 {3817 e
Roofing Tie, Absorption (set of &) 3150 — —
Roofing Tz, Streagih Test {sat of 5} 3i58 — —
WELOIKG CERTIFICATION
American Welding Socdsty {8W3 D11} — -— b
L imited Thickness Plale {per posdicn} 200 — —
{inlirnited Thickness Plate {per position} TII0 —_ -
Pz (per position} F2ig — —
Amaricas Welding Sozizty (WS D14 - — —
Bar Sizes #3 through 20 {zach! 208 — -
Bar Sires 210 tirough #171 {each) 32390 — -
Har Simes #14 twrough #18 {each) 25D — —
American Sotiety of Machaniesl Engineers (ASME] - — e
Pizie or Fipe Prcadyre Qualifcaton jeach) 3550 — -
Bize ar Pipe Welder Qualfcaton (each} B85 — —
Arrsran Welding Sowsty WS 0.3} — -— —
L.ght Gauge Ketat includes butt and plug we's} RIED -~ —
Procedure Suafoation per AWE, AGME or Midary Slandards QUOTE — —
Fiar Ware Test 12raak and Efch Test EiE0 — —
Flizs Weio Test Flatss 820 -— —
Ljarasonic Testing of Wetd Coupons 60 —_ —
EF — -—

Winess fme f Szquired
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Schec!uie of Fees and Services

Testing Samples: A prepasation dharge will be added fo 3% samples subsnitied fo the Ishoratory that are not ready for testing.  This preparation
charg: v be bused on the astal tme reguired s ot the laboratory i=chnitian's rate of $50.00 per hour. There wit be & 50% pramium charge for)
“RUSHPRIORITY™ testing. This testing laboratory agrees io exsroise asonable care I obtaining, presenving, and caring, for he samples & baf
tected, but sssumes no responsibity for damages. edther direct of consequential, wiich awe o are a%eged o anse from doss, damage off
destruction of samples due to cicumstances beyond this testing laboratery's control. 5 ox are discarded afier iesfng unless requested)
atherwise in wiiing by the client. A per month fee is charged for sefained samples.

On-Site #obile Laboratory: QUCTE

Prevatling Wage, Please note fhat 3l inspecter and technician 1ates will increase every July 1, to commensurate with Local 12 document
annual inerease.

Par Diem and Travel Expenses: R Minimurm § 50.00 per day or Actu cost + 15%
Scheduling: A ranimen of 24 bours notics is requeed to schedule personnel.
Minimum Charges; Showe-up fme! 3-Hour Minimum B#ing

Bite Tvme + 1 Hour

Sying/Braveyard Shil 108 Premium

Trig Charge: B0y Mindmurm)

Rembursables: Cogtplus (5%

Overfime Botes:  Rates are based on an B-how work day between the hours of 7100 AM. aad JD0PM. MF. A premium of
%.5 times the quoted rases jor the first 8 hours and 2.0 times therealter il be charged for work outside
of norma) hours, Saturdays W be inuoiced at §.5.imes the quaied rate for the frst & hours and 2.0 tmes therrafter
Work on Sundays and hofidays will be ingoired at 2.0 imes the quoted mitz.

The follewing are ©IE nc. holidays:
Maw Years Ozy  Labor Day
tAemenial Biay Thankspiving Day
independenca Day Christmas Day

Shendd a Holiday Sall on 3 Satwrday or Sunday the oisest prewious of fchwing regqular work day shalihe considerad the hofiday.

Payment Terms: Payment or seevices is dug upon presentation. ¥ not paig withing 30 days of the invoice date, Il wil be considered
pasi-due and a finance chargs of 1 1/2% per month will e added to the unpaid balance. Addilionally, any atomey'sfees
or cther cosis irowred & coflecting any defiguent acomts wilk be added o the amounis due and shall be paid by the
party nwoized.

The Fee Schedula contains only the basic services performed by this office and is not a complete listing. Please do not hesitate to call
for a guotation or proposal if your service needs are not fistad herein.
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AGENDA REPORT

SUBJECT: CONSIDER ADOPTION OF RESOLUTION DATE: November 7, 2011

NO. 11-2928 ESTABLISHING THE
PROCEDURES FOR INDUSTRIAL DISABILITY SECTION: RESOLUTIONS

RETIREMENT DETERMINATIONS OF LOCAL

SAFETY MEMBERS OF THE CALIFORNIA ITEM NO.: 1
PUBLIC EMPLOYEES' RETIREMENT SYSTEM FILE LD:  PER6OO
DEPT.: ADMIN. SVCS.

REASON FOR CONSIDERATION: The City Council is requested to consider adoption of
Resolution No. 11-2928 establishing the procedures for industrial disability retirement
determinations of local safety members of the California Public Employees’ Retirement
System (CalPERS). This resolution complies with the requirements of California Govern-
ment Code Sections 21156 and 11500 et seq. concerning disability retirement procedures

for safety members.

Copies of Resolution No. 11-2928, the October 2011 Disability Retirement Procedures for
local safety members, and the Notice of Defense (Disability Retirement) form are attached
for Council's review and consideration,

BACKGROUND: Pursuant to California Public Employees' Retirement Law (PERL), as set
forth in the Government Code of the State of California, it is the City's responsibility to
make determinations related to applications for disability retirement of its safety
employees. Specifically, Government Code Section 211 56 requires local agencies to
conduct a hearing in accordance with the Administrative Procedures Act (APA), as set forth

below:

21156. (b) (2) The local safety member may appeal the determination of
the governing body. Appeal hearings shall be conducted by an
administrative law judge of the Office of Administrative Hearings pursuant
to Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of
this title.

In conformance with the requirement that appeal hearings be conducted by an adminis-
trative law judge of the California Office of Administrative Hearings (Government Code
Sections 11502 and 11512), the City Council, at its regular meeting on September 8,
1998, approved entering into Agreement No. 98-57 authorizing the City to contract with
the State of California for the rendering of hearing services. This Agreement remains in

effect to this day.
{ \J

| . \
resmesty. (L AALS / RN o
Proofed by/2¢/>w Presented by: M {\

7
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The California Public Employees' Retirement System (CalPERS) recommends that public
agencies adopt a formal resolution describing the disability determination procedures that
incorporate the APA requirements. Since disability retirement procedures for safety employ-
ees are extremely complex and intricate, staff prepared detailed written documents to assist
the City Council, staff, and safety employees with the processing of disability retirements
and comply with the CalPERS’ recommendation. Proposed Resolution No. 11-2928 incorpor-
ates this information with attachments of the October 2011 Disability Retirement Procedures
for local safety members and the Notice of Defense (Disability Retirement) form.

FISCAL IMPACT: Pursuant to legal counsel (Liebert Cassidy Whitmore), an employee who is
availing himself/herself of a due process appeal related to a right of employment cannot be
required to pay for the cost of the hearing -officer or any other costs that would be different
than if the employee were to go to court. This ruling does not require the City to pay for
any transcript or other record of the proceedings as that is borne by each party in court.
The cost of having a court reporter present to record proceedings is also normally paid by
the employer. Fees charged by the California Office of Administrative Hearings to provide
hearing services are established each fiscal year. Court reporter firms contract with the
Office of Administrative Hearings in a competitive bid process, and the fees charged vary

by geographical region. Below are the fees for Fiscal Years 2011-12 and 2012-13.

2012-13
Services 2011-12 Fees Proposed Fees
Administrative law judge $184 per hour $188 per hour
Staff counsel $180 per hour $183 per hour
Hearing reporter : $80 to $194 per Unknown
appearance
Transcript rates $5 to $14 per page Unknown
Filing fee $80 per case $80 per case
Electronic recording fees $30 per hearing $30 per hearing
per calendar day per calendar day

RECOMMENDATION: Staff recommends the City Council adopt Resolution No. 11-2928
establishing the procedures for industrial disability retirement determinations of local
safety members of the California Public Employees’ Retirement System.
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RESOLUTION NO. 11-2928

A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF MONTCLAIR ESTABLISHING THE PROCE-
DURES FOR INDUSTRIAL DISABILITY RETIREMENT
DETERMINATIONS OF LOCAL SAFETY MEMBERS
OF THE CALIFORNIA PUBLIC EMPLOYEES' RETIRE-
MENT SYSTEM

WHEREAS, the City of Montclair is a contracting agency of the California Public
Employees' Retirement System (CalPERS); and

WHEREAS, the California Public Employees’ Retirement Law (PERL) requires that
a contracting agency determine whether an employee of such agency in employment
in which he/she is classified as a local safety member is disabled for purposes of the
PERL and whether such disability is “industrial" within the meaning of such Law;

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of
Montclair shall employ the following procedures upon the filing of an application for
industrial disability retirement by a local safety member or other person on behalf of
the focal safety member under the CalPERS:

Section 1. An initial determination will be made by the City Council upon
recommendation from the City Manager or designee, which shall be based upon
competent medical and other available evidence offered by the City and/or the
member to determine whether the member is substantially incapacitated physically or
mentally from performing the usual duties of his/her current position and whether the
incapacity will exist for a permanent or extended and uncertain duration of six
months or longer. The determination by the City Council shall be made within six
months of the date of receipt by the City of notice from CalPERS that the application.
has been filed (the member may waive this time requirement in writing) or, in
accordance with California Government Code Section 21156, at such time the City is
in possession of competent medical opinions and medical and vocational information
provided by the member, City, and workers’ compensation third-party administrator
(TPA) as is necessary to make a determination, whichever comes later.

Section 2. If the City does not have competent. medical evidence upon
which to make a determination on an application for disability retirement, the City
sha!l take such steps as are necessary to obtain competent medical evidence,
including referring the member for a medical or psychological examination to
determine eligibility. The member shall cooperate fully in the process.

Section 3. If it is determined by the City that the member is incapacitated,
and the incapacity is industrial, the City Council will so certify to CalPERS and the:
member will be notified. The City Council shall make any other necessary
certifications to CalPERS, as required by law or regulation.

Section 4. If it is determined by the City that the member is incapacitated,
but the cause of incapacity is nonindustrial, the City Council will so certify to CalPERS

Resolution No. 11-2928 23 Page 1 of 3



and the member will be notified. The City Counci! shall make any other necessary
certifications to CalPERS as required by law or regulation.

Section 5. If it is determined that the member is incapacitated but the
member contends that the cause of disability is industrial, the member and/or the
City may petition the Workers' Compensation Appeals Board (WCAB) for a determina-
tion of causation. If the WCAB determines the cause of incapacity to be industrial or
nonindustrial, the City Council will so certify to CalPERS.

Section 6. The effective date of the member's. retirement shall be deter-
mined in accordance with Government Code Sections 21163 and 21164 and without
the member's consent cannot be effective until the occurrence of the following:
(1) the expiration of accrued sick leave benefits with compensation unless the City’s
rules or regulations provide otherwise; and (2) the expiration of accrued compensat-
ing time off (for overtime) with compensation; and (3) the termination of Labor Code
Section 4850 leave or the earlier date during the leave as of which the member's
disability is found to be permanent and stationary by the Workers' Compensation
Appeals Board; or (4) an eartier date upon the member's consent.

Section 7. If the City Council determines the member is not incapacitated
from the performance of duty, the City shall notify the member and CalPERS of this
determination.

Section 8. The City shall notify the member of determinations either by
certified mail (return receipt requested) or by personal service. The notice shall also
inform the member of his/her right to appeal the City Council's decision and request
a hearing within 30 calendar days after the City Council determination is personally
served on or mailed to the member.

Section 9. If the member requests a hearing, the hearing shall be held in
conformity with the Administrative Procedure Act (APA). When a member requests a
hearing, the City will notify CalPERS and the State Office of Administrative Hearings.
The City will consult with the Office of Administrative Hearings and, subject to the
availability of its staff, shall determine the time and place of a hearing and any
prehearing conference with an administrative law judge (AL)). The member will be
informed that the hearing will be held at the time and place so designated by the City
and/or the Office of Administrative Hearings. Notice of the hearing shall be given by
certified mail in conformance with Government Code Section 11509.

Saction 10.  The hearing shall be conducted before the AL who shall render
advisory findings and recommended decision subject to final action by the City
Council pursuant to Government Code Section 11517,

BE- IT FURTHER RESOLVED that-the City Council of the City of Montclair.
authorize the City Manager and/or his/her designee to promulgate other such rules
and procedures as are appropriate to carry out California Government Code
Section 21156. :
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APPROVED AND ADOPTED this XX day of XX, 2011.

Mayor

ATTEST:

Deputy City Clerk

[, Yvonne L. Smith, Deputy City Clerk of the City of Montclair, DO HEREBY CERTIFY that
Resolution -No. 11-2928 was duly adopted by the City Council of said city and was
approved by the Mayor of said city at a reguiar meeting of said City Council held on
the XX day of XX, 2011, and that it was adopted by the following vote, to-wit:

AYES: XX
NOES: XX
ABSTAIN: XX
ABSENT: XX

Yvonne L. Smith
Deputy City Clerk
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II.

DISABILITY RETIREMENT PROCEDURES
LOCAL SAFETY MEMBERS

OCTOBER 2011

INTRODUCTION

Pursuant to state law, as set forth in the Government Code of the State.
of California, it is the responsibility of the City to make determinations
relating to applications for disability retirement of its employees who
are safety members. At any time, the City may investigate retired
safety members relating to possible reinstatement of such retirees as
members of the California Public Employees Retirement System
(CalPERS).

DELEGATION OF AUTHORITY

Pursuant to the authority set forth in California Government Code
Section 21173, the City Council adopted Resolution No. 81-1387
delegating part of its responsibilities for making determinations relating
to disability retirement matters to the City Manager and/or his/her
designee. In conformance therewith, the City Manager and/or his/her
designee shall make the initial recommendation to the City Council
regarding a determination on any application for disability retirement
or cancellation of disability retirement and reinstatement. The City
Manager and/or his/her designee shall prepare a resolution .and
agenda report formally submitting the safety member's disability
retirement determination to the City Council for approval and
certification to the CalPERS.

In any case in which a safety member appeals the determination certi-
fied by the City Council regarding an application for disability retire-
ment or cancellation of disability retirement and reinstatement, as
provided in California Government Code Section 21156 and by City
Council Resolution No. 11-2928, the City Manager and/or his/her
designee shall process and represent the City during any local safety
member's appeal of the disability retirement decisions-certified by the
City Council. Appeal hearings shall be conducted by an administrative
law judge {ALJ) on the staff of the State Office of Administrative
Hearings pursuant to the Administrative Procedure Act (APA) in
Government Code Section 11500 et seq.

. The ALJ shall make advisory findings and recommended decision for

final action by the City Council.
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III. FILING OF AN APPLICATION FOR DISABILITY RETIREMENT

Pursuant to California Government Code Section 21152, an application
for disability retirement may be made by the following:

A. The governing body, or an official designated by the govern-
ing body, of the contracting agency, if the member is an
employee of a contracting agency.

B. The member or any person in his or her behalf.

Upon receipt by the City of notification of an application for disability
retirement by a member, or upon filing of an application on behalf of
the member, the City shall provide the member with a copy of the City's
current rules and procedures regarding applications for disability
retirement.

IV. PROCESSING OF APPLICATIONS FOR DISABILITY RETIREMENT,
REINSTATEMENT, OR CANCELLATION

The City Manager and/or his/her designee shall make a preliminary
determination regarding applications for disability retirement, reinstate-
ment, or cancellation. All determinations will be based on a thorough
review of the competent medical reports and other relevant information.
Additional medical examinations and information may be required, as
the City deems necessary. Members are required to cooperate fully with
any request for the member to submit to a medical or psychological
evaluation that is necessary to determine eligibility. The member may
be required to execute documents for release:of medical, employment,
and other relevant information, as requested.

The member will be given written notice of the preliminary recommended
determination of the City Manager and/or his/her designee. This notice
shall indicate the proposed recommendation and that the City Manager
and/or his/her designee will submit the recommended determination to
the City Council unless an objection is filed by the member within seven
calendar days of the date of personal delivery or date notice is mailed. If
the member timely objects to the preliminary recommendation, he/she
will be given an opportunity to respond to the City Manager and/or
his/her designee, who shall conduct a predecision meeting. In this
informal meeting the member will be given an opportunity to respond to
the preliminary determination, as discussed in Skelly v. State Personnel
Board.

If no objection is received, or if an objection is received and the informal
predecision meeting has been completed, the City Manager and/or
his/her designee will make and process the final determination
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concerning the application for disability retirement, reinstatement, or
cancellation. The City Manager and/or his/her designee will prepare the
appropriate paperwork (e.g., City Council disability retirement resolution
and agenda report; request for reemployment form; etc.), and notify the
member of the status of his/her application (e.g., the date and time of
the City Council meeting when the resolution determining whether the
member is disabled and whether the disability is for industrial or
nonindustrial reasons will be certified).

The effective date of the member's retirement shall be determined in
accordance with Government Code Sections 21163 and 21164, and
without the member's consent cannot be effective until the occurrence
of the following: (1) the expiration of accrued sick leave benefits with
compensation, unless the City's rules or regulations provide otherwise;
and (2) the expiration of accrued compensating time off (for overtime)
with compensation; and (3) the termination of Labor Code Section 4850
leave, or the earlier date during the leave as of which the member's
disability is found to be permanent and stationary by the Workers'
Compensation Appeals Board; or (4) an earlier date upon the member's
consent. Nothing in these procedures will in any way limit the City's
authority or ability to make available to the member permanent modi-
fied duty. The City Manager and/or his/her designee will notify the
member of available permanent modified duty. The availability of
appropriate permanent modified duty is grounds for denial of an
application for disability retirement.

NOTE: Any member who files an application for retirement, or has
had an application filed on his/her behalf, must submit in writing to
Montclair's Personnel Officer his/her current address and telephone
number for service of papers relating to the retirement application or
any further proceedings, including proposed reinstatement and cancel-
lation of retirement. It is the member's responsibility to maintain an
accurate address and telephone number on file with the Personnel
Officer, and member understands that the City may use said address
and telephone number for service of any papers required under these
procedures or the APA in Government Code Section 11500 et seq.

Upon final action on the retirement application by the City Council, the
City Manager and/or his/her designee will give the member written
notice of the City Council's action by personal service or by registered
‘mail (return receipt requested) at the address on record for the member.
The written notice shall include the following: (1) a copy of the City
Council Resolution No. 11-2928; (2} a statement of issues, if applicable;
(3) a notification substantially in the language required by the APA in
Government Code Section 11505 {this statement is provided in full
below): (4) a "Notice of Defense” form (a sample Notice of Defense form
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is attached to these procedures), which, when signed by or on behalf of
the member and returned to the City, will acknowledge service of the
disability retirement application determination and constitute a notice
of defense under the APA in Government Code Section 11506; (5} a
statement that the member may request a hearing by filing a notice of
defense, as provided by the APA in Government Code Section 11506,
within 30 calendar days after service upon the member of the determina-
tion, and that failure to do so will constitute a waiver of the member's
right to a hearing; (6) copies of the APA in Government Code Sections
11507.5, 11507.6, and 11507.7; and (7) any other materials that may be

required by the APA.

In compliance with the APA in Government Code Section 11505(b), the
statement to member shall be substantially in the following form:

Unless a written request for a hearing signed by or on behalf
of the person named as member in the accompanying deter-
mination is delivered or mailed to the City within 30 calendar
days after the determination was personally served on you or
mailed to you, the City of Montclair may proceed upon the
determination without a hearing. The request for a hearing
may be made by delivering or mailing the enclosed form,
entitled "Notice of Defense," or by delivering or mailing a notice
of defense as provided by Section 11506 of the Government
Code to the Personnel Officer, City of Montclair, 5111 Benito
Street, Montclair, CA 91763. You may, but need not, be
represented by counsel at any or all stages of these
proceedings.

If you desire the names and addresses of witnesses or an
opportunity to inspect and copy the items mentioned 1n
Government Code Section 11507.6 in the possession, custody,
or control of the City, you may contact the Personnel Officer,
City of Montclair, 5111 Benito Street, Montclair, CA 91763.

The hearing may be postponed for good cause. If you have
good cause, you are obliged to notify the City and, if an admin-
istrative law judge (ALJ) has been assigned to the hearing, the
Office of Administrative Hearings, within 10 working days after
you discover the good cause. Failure to give notice within

10 working days will deprive you of a postponement.

V. APPEAL OF CITY COUNCIL DETERMINATION

The member has 30 calendar days from date of service of the deter-
mination and any statement of issues and the Notice of Defense form
(referenced in Item IV of these procedures) in which to file the Notice of
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Defense form with the City's Personnel Officer. . A notice of defense, if
timely filed, constitutes an appeal of the City Council's disability retire-
ment determination. Failure of the member to file a notice of defense
within the 30-calendar-day appeal period constitutes a waiver of the
member's right to a hearing. The City will thereupon notify CalPERS
of the final disposition of the matter, as may be deemed appropriate.

If the member files a notice of defense within the 30-calendar-day
appeal period and requests a hearing, the City will.contact the State
Office of Administrative Hearings to request a hearing date and a
prehearing conference with an ALJ. All hearings will be held in
conformance with the APA in Government Code Section 11508, as
follows:

A. The City shall consult the Office of Administrative Hearings
and, subject to the availability of its staff, shall determine
the time and place of the hearing. The hearing shall be held
at a hearing facility maintained by the Office in Los Angeles
that is closest to the location where the determination
occurred or the member resides; or the hearing may be held
at either (1) a place selected by the City that is closer to the
location where the determination occurred or the member
resides, or (2) a place within the state selected by agreement
of the parties.

B. The member may request, and the ALJ has discretion to
grant or deny, a change in the place of the hearing. A
motion for a change in the place of the hearing shall be made
within ten days after service of the notice of hearing on the
member. Unless good cause is identified in writing by the
ALJ, hearings shall be held in a facility maintained by the
Office.

The City Manager and/or his/her designee will confirm, in writing, the
time and place of the appeal hearing and any prehearing conference
date with the member, Office of Administrative Hearings, and CalPERS
in conformance with the APA in Government Code Section 11509, as
follows:

The City will deliver or send by registered mail a notice of
hearing to all parties at least ten days prior to the hearing.
The notice to the member will be substantially in the following
form but may include other information as well.

You are hereby notified that a hearing will be held before the
City of Montclair at (insert place of hearing here} on the
day of , 201_, at the hour of ,
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upon the charges made in your Notice of Defense. If you
object to the place of hearing, you must notify the presiding
administrative law judge (ALJ) and the Montclair Personnel
Officer within ten calendar days after this notice is served on
you. Failure to notify the presiding ALJ within ten calendar
days will deprive you of a change in the place of the hearing.
You may be present at the hearing.

You have the right to be represented by an attorney at your
own expense. You are not entitled to the appointment of an
attorney to represent you at public expense. You are entitled
to represent yourself without legal counsel. You may present
any relevant evidence and will be given full opportunity to
cross-examine all witnesses testifying against you. You are
entitled to the issuance of subpoenas to compel the attend-
ance of witnesses and the production of books, documents,
or other things by applying to the Office of Administrative
Hearings. Alternatively, an attorney representing a party
may issue a subpoena pursuant to California Code of Civil
Procedure Sections 1985 through 1985.4.

At any time before the appeal is submitted for decision, the City may file
or permit the filing of an amended or supplemental notice of defense.

All concerned parties will be notified thereof by the City. If the amended
or supplemental notice of defense presents new charges, the City will
afford the member a reasonable opportunity to prepare his/her defense
thereto, but he/she will not be entitled to file a further pleading unless
the City, in its discretion, so orders. Any new charges will be deemed
controverted, and any objections to the amended or supplemental notice
of defense may be made orally and noted in the record.

If the only issue in dispute is whether incapacity is industrial or non-
industrial, the issue shall be subritted to the Workers' Compensation
Appeals Board by the City or member for determination pursuant to
Government Code Section 21166.

VI. APPEAL HEARING

The appeal hearing shall be conducted before an ALJ on the staff of the
State Office of Administrative Hearings. The ALJ shall issue advisory -
findings and recommended decision to the City in accordance with
Government Code Section 11517. A copy of the proposed ALJ decision
shall be served by the City on each party and his/her attorney. This
service is not an adoption by the City of the ALJ's recommended
decision.
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A final decision will be rendered by the City Council in accordance with
Government Code Section 11517 within 100 calendar days of receipt by
the City of the ALJ's advisory decision, unless otherwise stipulated
between the parties. The City Council may take any of the actions
prescribed in Government Code Section 11517 (c)(2), subparagraphs (A)
to (E) inclusive including, but not limited to, adoption of or rejection of
the proposed ALJ decision in its entirety. The final decision of the City
Council is subject to judicial review pursuant to Government Code
Section 11523 (the safety member must file a petition for a writ of
mandate with the superior court in accordance with the provisions of
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Code of Civil Procedure Section 1094.5).

Unless otherwise specified by the APA, the following rules shall apply to
the appeal hearing:

A. Continuances, discovery, rules of evidence, and other
hearing matters will be controlled by the APA, unless other-
wise specified in these procedures and permitted under
the APA in Government Code Sections 11507.5, 11507.6,
11507.7, 11511, 11512, 11513, and 11514. A continuance
will be granted the City if it is shown the member has commit-
ted one or more of the following failures: (1) failed to disclose
fully to the City the nature, type, or character of the alleged
disability upon which his/her application is based; (2) failed
to disclose the name and address of the physician or other
practitioner or facilities by whom or at which the member
was examined, treated, or evaluated for any condition upon
which a claim for disability retirement is or may be based;
or (3} failed to participate in or complete any examination or
examinations by a health practitioner selected by the City for
purposes of evaluating the application for disability retirement
and/or the medical results have not yet been made available
for the City's review.

B. Notice of hearing will be given in accordance with
Government Code Sections 11508 and 11509.

C. The ALJ may hold the record of the appeal hearing open, at
his/her sole discretion, for the submission of briefs or points
and authorities, and/or the ordering of further medical exam-
inations and reports. The sanction for failure to-comply with
the order of the ALJ will include, if permitted under the APA,
a negative inference against the party who fails to comply
with the order, and/or the suspension of the hearing until
there is compliance or until the order is withdrawn.
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D. Transcripts of said hearings shall be furnished to any person
= 1upon payment of the costs of preparing such transcripts.

E. The member shall have the right to representation, at
his/her own expense during any stage of these proceedings.

F. The scope of the issues shall be limited to the basis and facts
raised in the determination and any separate statement of
issues and on the Notice of Defense form, unless an amend-
ment or supplementation is permitted as set out in

' Government Code Section 11507.

G. The ALJ may hold a prehearing conference on motion of a
party or by his/her own order as set out in Government
Code Section 11511.5. ' '

H. The ALJ may order the parties to attend and participate in a
settlement conference as set out in Government Code
Section 11511.7.

I. The parties may use declarations or affidavits as set out in
Government Code Section 11514 as proof at the hearing.

If any of the procedures set out herein are impermissible under the
APA, the APA procedures will take precedence.

VII. CANCELLATION OF DISABILITY RETIREMENT/ REINSTATEMENT

Pursuant to California Government Code Sections 21192, 21193, and
21196, a member previously retired from City employment for disability
may be reinstated to employment including, but not limited to, an
appropriate permanent modified-duty assignment; and said disability
retirement may be canceled on the basis that such member is no longer
incapacitated from the performance of his/her assigned duties.

Application for reinstatement and cancellation of disability retirement
may be made by the following:

A. The governing body, or an official designated by the governing
body, of the contracting agency, if the member is an employee of a
contracting agency.

B. The member or any person in his or her behalf.

VIII. THE CITY MAY NOT SEPARATE FOR DISABILITY A MEMBER
OTHERWISE QUALIFIED TO DISABILITY RETIRE
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CITY OF MONTCLAIR
ADMINISTRATIVE PROCEDURE ACT

NOTICE OF DEFENSE (DISABILITY RETIREMENT)

A member of the California Public Employees Retirement System (CalPERS) may
request a hearing pursuant to the Administrative Procedure Act (APA) in California
Government Code Section 11500 et seq. by filing this Notice of Defense form with
the City, as provided in California Government Code Section 11506, within 30
calendar days after service upon the member of a City Council disability retirement
determination. Failure to file a notice of defense within 30 calendar days will
constitute a waiver of the member's right to a hearing. Within 30 calendar days of
service of the determination on a disability retirement application, a member may
take one or more of the following actions (check all that apply).

1. Idisagree with the determination and hereby request a hearing on all issues.

___ 2. Iagree with the determination in part and disagree in part. Idisagree with the
determination and request a hearing on the following issues:

____3. Idisagree with the determination only as to whether the disability is industrial
or nonindustrial and request that issue be presented to the Workers' Compensation
Appeals Board.

Within the above specified time, a member may file one or more notices of defense
upon any or all of the above grounds, but all of the notices shall be filed within said
time period unless the City, in its discretion, authorizes the filing of a later notice.

A member will be entitled to a hearing on the merits if he/she files a notice of
defense, and the notice shall be deemed a specific denial of al! parts of the
determination not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of the member's right to a hearing, but the City in its discretion
may nevertheless grant a hearing. Unless objection is taken as provided in item 2
above, all objections to the form of the determination (deemed an accusation under -
the APA) shall be deemed waived.

A notice of defense shall be in writing and signed by or on behalf of the member. It
shall also include the member's mailing addréss.
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I hereby request a hearing in said proceeding to permit me to present my defense to
the Montclair City Council's disability retirement determination. 1 acknowledge that
failure to file a notice of defense with Montclair's Personnel Officer within 30
calendar days shall constitute a waiver of a hearing. 1 acknowledge receipt of the
disability retirement determination; this Notice of Defense forin (statement to
;espondent); and Government Code Sections 11507.5, 11507.6, and 1 1507.7.

Member's Name:

(Please Print)

Member's Mailing Address:

Member's Telephone Number(s): (Home)
(Cel)) (Work)

Member's Signature:

Date:

A member may request a hearing by completing, signing, and delivering or mailing
this Notice of Defense form, or by delivering or mailing a notice of defense as
provided by Section 11506 of the Government Code to the following:

Personnel Officer
City of Montclair

5111 Benito Street
Montclair, CA 91763

I plan to be represented by the following counsel during this appeal process:

Name:

Address:

Telephone Number:

Attachments (Government Code Sections 11507.5, 11507.6, and 11507.7)
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waiver of respondent’s right to a hearing, but the agency in its
discretion may nevertheless grant a hearing. Unless objection is
taken as provided-in paragraph (3} of subdivision {(a), all objections
to the form of the accusation shall be deemed waived.

(d) The notice of defense shall be in writing signed by or on
behalf of the respondent and shall state the respondent 's mailing
address. It need not be verified or follow any particular form.

{e) As used in this section, "file," "files, " "filed," or "filing"
means *delivered or mailed" to the agency as provided in Section
11505.

11507. At any atter is submitted for decision the
agency may file or permit the filing of an amended or supplemental
accusation. All parties shall be notified thereof. If the amended or
supplemental accusation presents new charges the agency shall afford
respondent a reasonable opportunity ‘to prepare his defense thereto,
but he shall not be entitied to file a further pleading unless the
agency in its discretion so orders. Any new charges shall be deemed
controverted, and any objections to the amended or supplemental
accusation may be made orally and shall be noted in the record.

v
[

n me before the

=

11507 .3. {a) When proceedings that involve a common question of law
or fact are pending, the administrative law judge on the judge's own
motion or on motion of a party may order a joint hearing of any or
all the matters at issue in the proceedings. The administrative law
judge may order all the proceedings consolidated and may make orders
concerning the procedure that may rend to avoid unnecessary cCosts oOr
delay.

{b) The administrative law judge on the judge's own motion or on
motion of a party, in furtherance of convenience or to aveid
prejudice or when separate hearings will be conducive to expedition
and economy, may order a separate hearing of any issue, including an
issue raised in the notice of defense, or of any number of issues.

11507.5. The provisions of Section 11507.6 provide the exclusive
right to and method of discovery as to any proceeding governed by
this chapter .

&

11507.6. After initiation of a proceeding in which a respondent or
other party is entitled to a hearing on the merits, a party, upon
written request made to another party, prior to the hearing and
within 30 days after service by the agency of the initial pleading or
within 15 days after the service of an additional pleading, is
entitled to (1) obtain the names and addresses of witnesses to the
extent known to the other party, including, but not limited to, those
intended to be called to testify at the hearing, and (2) inspect and
make a copy of any of the following in the possession or custody or
under the control of the other party:

{a) A statement of a person, other than the respondent, named in
the initial administrative pleading, or in any additional pleading,
when it is claimed that the act or omission of the respondent as to
this person is the basis for the administrative proceeding;

(b) A statement pertaining to the subject matter of the proceeding
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made by any party to another party or person;

(c) Statements of witnesses then proposed to be called by the
party-and of other persons having personal knowledge of the acts,
onissions or events which are the basis for the proceeding, not R
included in (a) or (b} above:

{d) All writings, including, but not limited to, reports of
mental, physical and blood examinations and things which the party
then proposes to offer in evidence;

(e} Any other writing or thing which is relevant and which would
be admissible in evidence;

(£) Investigative reports made by or on behalf of the agency or
other party pertaining to the subject matter of the proceeding, to
the extent that these reports (1) contain the names and addresses of

=ra

witnesses or of persons having personal knowledge of the acts,
omissions or events which are the basis for the proceeding, or (Z}
reflect matters perceived by the investigator in the course of his or
her investigation, or (3) contain or include by attachment any
statement or writing described in (a) to (e), inclusive, Or sumary
thereof.

For the purpose of this section, "statements® include written
statements by the person signed or otherwise authenticated by him or
her, stenographic, mechanical, electrical or other recordings, or
transcripts thereof, of oral statements by the person, and written
reports or summaries of these oral statements.

Nothing in this section shall authorize the inspection or copying
of any writing or thing which is privileged from disclosure by law or
otherwise made confidential or protected as the attorney's work
product.

11507.7. {a) Any party claiming the party's regquest for discovery
pursuant to Section 11507 .6 has not been complied with may serve and
file with the administrative law judge a motion to compel discovery.
naming as respondent the party refusing or failing to comply with
Section 11507.6. The motion shall state facts showing the respondent
party failed or refused to comply with Section 11507.6, a description
of the matters sought to be discovered, the reason Or reasons why
the matter is discoverable under that section, that a reasonable and
good faith attempt to contact the respondent tor an informal
resolution of the issue has been made, and the ground or grounds of
respondent 's refusal so far as known to the moving party.

(b) The motion shall be served upcn respondent party and filed
within 15 days after the respondent party first evidenced failure or
refusal to comply with Section 11507.¢ or within 30 days after
request was made and the party has failed to reply to the request, or
within ancther time provided by stipulation, whichever period is
longer.

{c} The hearing on the motion Lo compel discovery shall be held
within 15 days after the motion is made, or a later time that the
administrative law judge may on the judge's, own motion for good cause
determine. The respondent party shall have the right to serve and
file a written answer or other response to the motion before or at
the time of the hearing.

{d) Where the matter sought to he discovered is under the custody
or control of the respondent party and the respondent party asserts
that the matter is not a discoverable matter under the provisions of
Section 11507.6, or is privileged against disclosure under those
provisions, the administrative law judge may order lodged with it
matters provided in subdivision ({b} of Section 915 of the Evidence
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Code and examine the matters in accordance with its provisions.

(e) The administrative law judge shall decide the case on the
matters examined in camera, the papers filed by the parties, and such
oral argument and additional evidence as the .administrative law
judge may allow.

(£) Unless otherwise stipulated by the parties, the administrative
law judge shall no later than 15 days after the hearing make its
order denying or granting the mortion. The order shall be in writing
setting forth the matters the moving party is entitled to discover
under Section 11507.6. A copy of the order shall forthwith be served
by mail by the administrative law judge upon the parties. Where the
order grants the motion in whole or in part, the order shall not
become effective until 10 days after the date the order is served.
wWhere the order denies relief to the moving party, the order shall be
effective on the -date it is served.

11508. .(a) The agency shall consult the office, and subject to the
availability of its staff, shall determine the time and place of the
hearing. The hearing shall be held at a hearing facility maintained
by the office in Sacramento, Oakland, Los Angeles, or San Diego and
shall be held at the facility that is closest to the location where
the transaction occurred or the respondent resides.

(b) Notwithstanding subdivision (a), the hearing may be held at
either of the following places:

(1) A place selected by the agency that is closer to the location
where the transaction occurred or the respondent resides.

{2) A place within the state selected by agreement of the parties.

{c} The respondent may move for, and the administrative law judge
has discretion to grant or deny, a change in the place of the
hearing. A motion for a change in the place of the hearing shall be
made within 10 days after service of the notice of hearing on the
respondent . ]

Unless good cause is identified in writing by the administrative
law judge, hearings shall be held in a facility maintained by the
office.

11509. The agency shall deliver or mail a notice of hearing to ali
parties at least 10 days prior to the hearing. The hearing shall not
be prior to the expiration of the time within which the respondent is
entitled to file a notice of defense.

The notice to respondent shall be substantially in the follewing
form but may include other information:

vou are hereby notified that a hearing will be held before Yhere
insert name of agency] at vhere insert place of hearing] on the
day of , 19, at the hour of , upon the charges made in the
accusation served upon you. If you obiect to the place of hearing,
you must notify the presiding officer within .10 days after this
notice is served on you. Failure ‘Lo notify the presiding officer
within 10 days will deprive you of a change in the place of the
hearing. You may be present at the hearing. You have the right to be
represented by an attorney at your own expense. You are not entitled
to the appointment of an attorney to represent you at public expense.
You are entitlidd to represent yourself without legal counsel. You
may present any relevant evidence, and will be given full opportunity
to cross-examine all witnesses testifying against you. You are
entitled to the issuance of subpoenas to compel the attendance of
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AGENDA REPORT

SUBJECT: CONSIDER ADOPTION OF RESCLUTION DATE: November 7, 2011

NO. 11-2930 AUTHORIZING PLACEMENT
OF LIENS ON CERTAIN PROPERTIES FOR SECTION: RESOLUTIONS

ENT SEW D TRASH CHA
DELINQUENT SEWER AN H RGES ITEM NO.. 2

FILE £D.:  STB300-17

DEPT.: ADMIN. SVCS.

REASON FOR CONSIDERATION: Staff has identified 248 sewer and trash accounts in

the odd-numbered-month billing cycle that are more than three billing periods delinquent.
Pursuant to Montclair Municipal Code Chapter'1.12, these properties are subject to lien.
-The City Council is requested to consider adoption of Resolution No. 11-2930 athorizing
placement of liens on the subject properties for the delinquencies. A copy of proposed
Resolution No. 11-2930 is attached for the City Council's review and consideration.
BACKGROUND: Ordinance No. 02-815 authorizes the placement of liens on properties on
which delinquent civil debts have accrued and makes property owners responsible for delin-
quent sewer and trash charges accrued after the effective date of the Ordinance (March 1,
2002) for accounts in tenants' names.. Prior to adoption of the Ordinance, property owners
were responsible only for those accounts in their own names.

The 248 liens presented for approval are for accounts which are at least 90 days delinquent.

FISCAL IMPACT: Recoverable amount is $51,687.10 plus $12,350.00 in lien fees, for a
total of $64,037.10.

RECOMMENDATION: Staff recommends the City Council adopt Resolution No., 11-2930
authorizing placement of liens on certain properties for delinquent sewer and trash charges
as listed on Exhibit A of the Resolution.

eviewed an } = ( -

Prepared by: ‘—> \ I-'-*'. K—‘\r\\)t&k ipprovecél by(:j [k - L' ){‘“:w

Proofed by: / qc %@[ Presented by: M 3{‘”[\
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RESOLUTION NO. 11-2930

A RESOLUTION OF THE CITY COUNCIL
OF THE CIiTY OF MONTCLAIR AUTHORIZ-
ING PLACEMENT OF LIENS ON CERTAIN
PROPERTIES FOR DELINQUENT SEWER
AND TRASH ACCOUNTS

WHEREAS, Chapter 1.12 of the Montclair Municipal Code authorizes the City to
place liens on properties on which delinquent civil debts have accrued; and .

WHEREAS, all owners of property in the City of Montclair were notified about the
adoption of Ordinance No. 02-815 authorizing placement of liens on properties on
which delinquent civil debts have accrued; and

WHEREAS, it has been determined that there are 248 sewer and/or trash
accounts on which there are delinquencies in excess of 90 days; and

WHEREAS, the owners of these properties have received regular billing state-
ments and late notices since the onset of such delinquencies; and

WHEREAS, the owners of these properties were notified on October 17, 2011,
that their delinquent accounts are subject to causing a lien to be placed on their
properties for settlement of such delinquencies; and

WHEREAS, the owners of these properties were again notified on October 27,
2011, and that such liens would be considered for approval by the Montclair City
Council on Monday, November 7, 2011.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of
Montclair approves the placement of liens on the properties and in the amounts
specified in Exhibit A, entitled Report of Delinquent Civil Debts - November 2011,
attached hereto.

BE IT FURTHER RESOLVED that the Deputy City Clerk is authorized to provide
the San Bernardino County Auditor/Controller-Recorder with the documents required to
cause such liens to be placed.

APPROVED AND ADOPTED this XX day of XX, 2011.

Mayor

ATTEST:

Deputy City Clerk
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I, Yvonne L. Smith, Deputy City Clerk of the City of Montclair, DO HEREBY CERTIFY that -
Resolution No. 11-2930 was duly adopted by the City Council of said city and was
approved by the Mayor of said city at a regular meeting of said City Council held on the
XX day of XX, 2011, and that it was adopted by the following vote, to-wit:

AYES: XX
NOES: XX
ABSTAIN: XX
ABSENT: XX

Yvonne L. Smith
Deputy City Clerk
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Exhibit A to Resolution No. 11-2930

Report of Delinguent Civil Debts - November 2011

. . . Total Lien
Street No. Street Type Delinquency Lien Fee Amount

4334 Alamitos Street Residential | $ 210.71 50.00 | $ 260.71
4356 Alamitos Street Residential 231.03 50.00 281.03
4362 Alamitos Street Residential 170.40 50.00 220.40
5356 Alamitos Street Residential 182.83 50.00 232.83
5366 Alamitos Street Residential 187.45 50.00 237.45
5371 Alamitos Street Residential 102.50 50.00 152.50
5374 Alamitos Street Residential 256.46 50.00 306.46
5634 Alamitos Street Residential 276.15 50.00 326.15
4575 Allesandro Street Residential 183.98 50.00 233.98
4667 Allesandro Street Residential 182.83 50.00 232.83
10080 Amherst Avenue Residential 124.70 50.00 174.70
9910 Amherst Avenue Residential 183.84 50.00 233.84
5577 Armsley Street Residential. 182.92 50.00 232.92
5103 Aspen Drive Residential 182.79 50.00 232.79
9250 Bel Air Avenue Residential 118.00 50.00 168.00
0982 Bel Air Avenue Residential 182.83 50.00 232.83
4460 Benito Street Residential 182.83 50.00 232.83
4475 Benito Street Residential 230.23 50.00 280.23
4712 Benito Street Residential 182.83 50.00 232.83
4921 Benito Street Residential 103.09 50.00 153.09
5273 Benito Street Residential 183.47 50.00 233.47
5369 - Benito Street Residential 256.46 50.00 306.46
5389 Benito Street Senior 151.70 50.00 201.70
5428 Benito Street Residential 162.71 50.00 212.71
10032 Benson Avenue Residential 182.85 50.00 232.85
9590 Benson Avenue Residential 163.60 50.00 213.60
9656 Benson Avenue Residential 182.83 50.00 232.83
4711 Berkeley Street Residential 256.46 50.00 306.46
5381 Berkeley Street Residential 256.46 50.00 306.46
5382 Berkeley Street Residential 180.61 50.00 230.61
9598 Bolton Avenue Residential 184.60 50.00 234.60
9768 Bolton Avenue Residential 266.63 50.00 316.63
4522 Bonnie Brae Street Residential 188.73 50.00 238.73
4531 Bonnie Brae Street Residential 183.70 50.00 233.70
4541 Bonnie Brae Street Residential 256.46 50.00 306.46
5475 Bonnie Brae Street Senior 152.21 50.00 202.21
5597 Bonnie Brae Street Residential 256.46 50.00 306.46
4610 Brooks Street Commercial 188.46 50.00 238.46
9763 Camarena Avenue Residential 182.78 50.00 232.78
9851 Camarena Avenue Residential 182.89 50.00 232.89
4473 Cambridge Street Residential 115.41 50.00 165.41
4853 Cambridge Street Residential 182.83 50.00 232.83
5428 Cambridge Street Residential 111.01 50.00 161.01
5438 Cambridge Street Residential 182.53 50.00 232.53
5448 Cambridge Street Residential 182.83 50.00 232.83
5471 Cambridge Street Residential 182.84 50.00 232.84
5490 Cambridge Street Residential 182.82 50.00 232.82
5570 Cambridge Street Residential 138.40 50.00 188.40
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5606 ‘Cambridge Street Residential | -§ 190.92 50.00 [ $§ 240.92
10133 Camulos Avenue Residential 180.61 50.00 230.61
10153 Camulos Avenue Residential 183.34 50.00 233.34
9112 Camulos Avenue Residential 182.86 50.00 232.86
9151 Camulos Avenue Residential 182.84 50.00 232.84
9243 Camulos Avenue Residential 182.83 50.00 232.83
9512 Camulos Avenue Residential 182.83 50.00 232.83
9539 Camulos Avenue Senior 432.61 50.00 482.61
9547 Camulos Avenue Residential 186.19 50.00 236.191
9606 Camulos Avenue Residential 132.88 50.00 182.88
9737 Camulos Avenue Residential 182.83 50.00 232.83
9757 Camulos Avenue Residential . 182.83 50.00 232.83
9859 Camulos Avenue Residential 182.82 50.00 232.82
9877 Camulos Avenue Residential 208.79 50.00 258.79
5544 Caroline Street Senior 153.44 50.00 203.44
5666 Caroline Street Residential 182.83 50.00 232.83
9464 Carrillo Avenue Residential 183.46 50.00 233.46
9510 Carrillo Avenue Senior 234.95 50.00 284.95
9569 Carrilio Avenue Residential 292.87 50.00 342.87
9601 Carrillo Avenue Residential 186.28 50.00 236.28
10025 Central Avenue Residential 143.15 50.00 193.15
9795 Central Avenue Residential 156.46 50.00 206.46
9855 Central Avenue Residential 182.83 - 50.00 232.83
9986 Central Avenue Residential 208.79 50.00 258.79
9795 Coalinga Avenue. Residential 182.83 50.00 232.83
9827 Coalinga Avenue Senior 236.76 50.00 286.76
9884 Coalinga Avenue Residential 182.83 50.00 232.83
9380 Columbine Avenue Residential 100.26 50.00 150.26
9440 Columbine Avenue Residential 256.46 50.00 306.46
9824 Columbine Avenue Residential 141.49 50.00 191.49
9995 Columbine Avenue Residential 183.52 50.00 233.52
9341 Del Mar Avenue Residential 256.46 50.00 306.46
9361 Del Mar Avenue Residential 256.46 50.00 306.46
9477 Del Mar Avenue Residential 272.21 50.00 322.21%
4253 Denver Street Residential 292.87 50.00 342.87
4304 Denver Street Residential 208.79 50.00 258.79
4324 Denver Street Residential 221.46 50.00 271.46
4416 Denver Street Residential 142.46 50.00 192.46
5583 Denver Street Residential 185.81 50.00 235.81
5616 Denver Street Residential 182.79 50.00 232.79
5626 Denver Street Residential 107.92 50.00 157.92
4390 El Morado Street ‘Residential 329,58 50.00 379.58
5416 El Morado Street Residential 183.84 50.00 233.84
5429 El Morado Street Senior 159.63 50.00 209.63
9463 Exeter Avenue Residential 162.71 50.00 212.71
9163 Felipe Avenue Residential 162.71 50.00 212.71
9387 Felipe Avenue Residential 192.21 50.00 242.21
9567 Fremont Avenue Residential 208.79 50.00 258.79
9823 Fremont Avenue Residential 182.83 50.00 232.83
9878 Calena Avenue Residential 182.84 50.00 232.84
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9043 Geneva Avenue Residential | $ 182.81 .50.00 | § 232.81
9757 Geneva Avenue Residential 269.70 50.00 319.70
9985 Geneva Avenue Residential 182.83 50.00 232.83
4277 Granada Street Residential 182.83 50.00 232.83
4328 Granada Street Residential 182.83 50.00 232.83
4426 Granada Street Residential 120.67 50.00 170.67
4436 Granada Street Residential 190.96 50.00 240.96
5422 Granada Street Residential 183.70 50.00 233.70
5470 Granada Street Residential 182.83 .50.00 232.83
5606 Granada Street Residential 219.36 50.00 269.36
5628 Granada Street Residential 182.83 50.00 232.83
10053 Greenwood Avenue Residential 118.93 50.00 168.93
4386 Harvard Street Residential 180.61 50.00 230.61
4418 Harvard Street Residential 186.28 50.00 236.28
4430 Harvard Street Residential 182.83 50.00 232.83
4775 Harvard Street Residential 153.38 50.00 203.38
4785 Harvard Street Residential 199.76 50.00 249.76

5141-43 | Harvard Street Multifamily 165.65 50.00 215.65
5544 Hawthorne Street Residential 182.83 50.00 232.83
5596 Hawthorne Street Residential 182.83 50.00 232.83
a025 Helena Avenue Residential 182.83 50.00 232.83
9606 Helena Avenue Residential 162.71 50.00 212.71
9607 Helena Avenue Residential 162.71 50.00 212.71
9610 Helena Avenue Residential 249.59 50.00 299.59
9634 Helena Avenue Residential 162.71 50.00 212.71
9638 Helena Avenue Residential 256.46 50.00 306.46
9761 Helena Avenue Residential 256.46 50.00 306.46
9802 Helena Avenue Residential 148.40 50.00 198.40
4581 Highland Street Residential 279.13 50.00 329.13
4592 Highland Street Residential 163.54 50.00 213.54
4864 | Highland Street Residential 208.79 50.00 258.79
5190 Howard Street A and B | Multifamily 421.81 50.00 471.81
4585 James Street Residential 182.83 50.00 232.83
9725 Kimberly Avenue Residential 182.82 50.00 232.82
5400 La Deney Street Residential 150.24 50.00 200.24 |
5515 La Deney Street Residential | 182.83 50.00 232.83
5564 La Deney Street Residential 190.92 50.00 240.92
9773 Lehigh Avenue Residential 256.46 50.00 306.46
10041 Lindero Avenue Residential 179.65 50.00 229.65
10042 Lindero Avenue Residential 286.12 50.00 336.12
9025 Lindero Avenue Residential 146.46 50.00 196.46
9803 Lindero Avenue | Residential. 182.83 50.00 232.83
9957 Lindero Avenue Residential 181.19 50.00 231.19
10049 Marion Avenue Residential 176.48 50.00 226.48
9527 | Marion Avenue Residential 262.85 50.00 312.85
9537 Marion Avenue Residential 182.83 50.00 232.83
5121 Merle Street Multifamily 365.65 50.00 415.65
9995 Mills Avenue Multifamily 232.44 50.00 282.44
9066 Monte Vista Avenue Residential 185.81 50.00 235.81
9685 Monte Vista Avenue Multifamily 4,284.72 50.00 4.334.72
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9775 Monte Vista Avenue Residential | $ 162.71 | $ - 5000 | $ 212.71
9795 Monte Vista Avenue Residential |- 182.83 50.00 | 232.83
5082 Moreno Street Residential 143.32 50.00 193.32
4613 Olive Street Residential 171.11 50.00 221.11
4873 Olive Street Residential 256.46 50.00 306.46
4322 Orchard Street Residential 218.82 50.00 268.82
5032 Orchard Street Residential 182.84 50.00 232.84
5690 Orchard Street Residential 190.52 50.00 240.52

5257 | Palo Verde Street Senior 188.91 50.00 238.91
5415 Palo Verde Street Residential 256.46 50.00 306.46
5481 Palo Verde Street Residential 182.83 50.00 232.83
5557 Palo Verde Street Residential 164.57 50.00 214.57
5588 Palo Verde Street Residential 183.84 50.00 233.84
5607 Palo Verde Street Residential 180.61 50.00 230.61
11112 Pipeline Avenue Residential 330.89 50.00 380.89
10043 Poulsen Avenue Residential 182.83 50.00 232.83
9585 Poulsen Avenue Residential 182.83 50.00 232.83
9935 Poulsen Avenue Residential 160.81 50.00 240.81
10063 Pradera Avenue Residential 169.70 50.00 219.70
9375 Pradera Avenue Multifamily 645.33 50.00 695.33
9542 Pradera Avenue Residential 231.03 50.00 281.03
9425 Pradera Avenue #1 Residential 144.55 50.00 194.55
9425 Pradera Avenue #?2 Residential 182.77 50.00 232.77
4426 Princeton Street Residential 182.83 50.00 232.83
4869 Princeton Street Residential 162.71 50.00 212.71
5417 Princeton Street Residential 147.57 50.00 197.57
56572 Princeton Street Residential 182.83 50.00 232.83
10031 Ramona Avenue Residential 133.24 50.00 183.24
9060 Ramona Avenue Residential 256.46 50.00 306.46
9081 Ramona Avenue Residential 182.79 50.00 232.79
9136 Ramona Avenue Residential 182.83 50.00 232.83
9198 Ramona Avenue Residential 168.92 50.00 218.92
9254 Ramona Avenue Residential 182.83 50.00 232.83
9263 Ramona Avenue Residential 162.71 - 50.00 212.71
9587 Ramona Avenue Residential 182.68 50.00 232.68
10410 Ramona Avenue #C Commercial 112.66 50.00 162.66
10068 Rose Avenue Residential 182.81 50.00 232.81
9352 Rose Avenue Residential 182.83 50.00 232.83
9413 Rose Avenue Residential 182.83 50.00 232.83
9414 Rose Avenue - Residential 182.83 50.00 232.83
9434 Rose Avenue Residential 182.83 50.00 232.83
8441 Rose Avenue Residential 162.71 50.00 212.71
9472 Rose Avenue Residential 182.83 50.00 232.83
9720 Rose Avenue Residential 209.50 50.00 259.50
9734 Rose Avenue Residential 271.59 50.00 321.59
9812 Rose Avenue Residential 291.56 50.00 341.56
9836 Rose Avenue Residential 156.46 50.00 206.46
9866 Rose Avenue Senior 161.61 50.00 211.61
9966 Rose Avenue Residential 190.92 50.00 240.92
4560 Rosewood Street Residential 183.70 50.00 233.70

45




Total Lien

Street No. Street Type Delinquency Lien Feg Amount
4683 Rosewood Street Residential | $ 184.02 | $ 50.00 $§ 234.02.
4903 Rosewood Street Residential 269.70 50.00 319.70
4942 Rosewood Street Residential 122.71 50.00 172.71
5078 Rosewood Street Residential 141.75 50.00 191.75
5382 Rosewood Street Residential 104.02 50.00 154.02
11076 Roswell Avenue Residential 140.68 50.00 190.68
4164 Rudisill Street Residential 183.70 50.00 233.70
4186 | Rudisill Street Residential 168.46 50.00 218.46
5360 Rudisill Street Residential 208.79 50.00 258.79
5409 Rudisill Street Residential 208.12 50.00 1258.12
5421 Rudisill Street Residential 208.79 50.00 258.79

4372 San Bernardino Court | Residential 182.83 50.00 232.83
4375 San Bernardino Court Residential 213.60 50.00 263.60
4274 San Bernardino Street | Residential 192.26 50.00 242.26
4711 San Bernardino Street | Residential 182.83 50.00 232.83
4833 San Bernardino Street | Residential 181.07 50.00 231.07
5133 San Bernardino Street | Residential 182.84 50.00 232.84
5474 San Bernardino Street | Residential 133.71 50.00 183.71
5489 San Bernardino Street | Residential 214.39 50.00 264.39
5562 San Bernardino Street | Residential 182.01 50.00 232.01
4485 San jJose Street Residential 208.52 50.00 258.52
5446 San jose Street Residential 217.85 50.00 267.85
5540 San Jose Street Residential 117.71 50.00 167.71
5593 San Jose Street Residential 131.96 50.00 181.96
4424 San Jose Street #10 Residential 256.46 50.00 306.46
4424 San jose Street #12 Residential 184.98 50.00 234.98
4424 San Jose Street #18 Residential 169.80 50.00 219.80
4424 San Jose Street #27 Residential 182.83 50.00 232.83
4424 San Jose Street #30 Residential 173.71 50.00 223.71
4622 San Jose Street G Residential 150.66 50.00 200.66
4630 San Jose Street S Residential 104.22 50.00 154.22
10016 Santa Anita Avenue Residential 173.29 50.00. 223.29
10056 Santa Anita Avenue Residential 190.92 50.00 240.92
9932 Santa Anita Avenue Residential 182.83 50.00 232.83
9843 Saratoga Avenue Residential 25646 50.00 306.46
10817 Silicon Avenue Residential 118.22 50.00 168.22
10833 Silicon Avenue Residential 148.96 50.00 198.96
4787 State Street Residential 111.86 50.00 161.86
5195 Steamboat Drive Residential 162.71 50.00 212.71
9844 Steamboat Drive Residential 146.46 50.00 196.46
9514 Surrey Avenue - Residential -225.01 50.00 275.01
9584 | Surrey Avenue . . Residential 183.84 50.00. . 233.84
9617 Surrey Avenue Residential 182.83 50.00 232.83
3641 Surrey Avenue Residential 182.83 50.00 232.83
0824 Tudor Avenue Residential 182.92 50.00 232.92
9222 Vernon Avenue Residential 183.22 50.00 233.22
9350 Vernon Avenue Residential 256.46 50.00 306.46
9912 Vernon Avenue Residential 170.40 50.00 220.40
5580 Yale Street Residential 273.64 50.00 323.64

TOTALS $51,687.10 | $12,350.00 | $64,037.10
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